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I. Introduction 
 

In 2001, attorneys for a California irrigation district won a major takings case  
when they successfully sued the U.S. government in Tulare Lake Basin Water Storage 
District v. United States, 49 Fed. Cl. 313 (Fed. Cl. 2001) (Tulare Lake).  The irrigation 
districts sued the federal government alleging a taking of their property after their water 
supply was reduced to leave water in the streams for fish pursuant to the U.S. Endangered 
Species Act.  Tulare Lake threatened to change U.S. takings law as it applied to water 
because the irrigators successfully argued that because the amount of available water was 
reduced, the federal government had physically taken the irrigators’ property without 
financial compensation as required under the U.S. Constitution.  The case was decided in 
the U.S. Court of Claims—the court that decides compensation claims against the U.S. 
government. 

 
Riding on the success in Tulare Lake, the same attorneys filed a claim under 

Chapter 11 of the North American Free Trade Agreement (NAFTA) against Mexico on 
behalf of a group of Texas farmers and irrigators alleging the taking or expropriation of 
the Texas irrigators’ water by Mexico (Bayview).1  The NAFTA claim unsuccessfully 
alleged that Mexico withheld water that originates in Mexico but that was rightfully 
owned by the irrigators pursuant to a 1944 Treaty between the U.S. and Mexico 
governing the Rio Grande and Colorado Rivers.  The Texas irrigators argued that Mexico 
expropriated their water, thereby violating the provisions of NAFTA’s Ch. 11.  

 
Two principle issues arose from Mexico’s alleged expropriation of water: 

(1) whether water is the type of property or investment subject to NAFTA;2 and (2) even 
if NAFTA does apply to water, what law (Mexican, United States, Texas) would apply in 
determining whether an expropriation of water had occurred in this situation?  The 
tribunal in Bayview dismissed the case because it lacked jurisdiction over the dispute, on 
the grounds that the Texas irrigators did not have an investment in Mexico.  Therefore, 
the Bayview tribunal did not resolve the issue of what law applies in determining 
expropriation of water rights claims under NAFTA Ch. 11, and if U.S. takings applies, 
what the outcome would have been here.   

 
While there is a rich jurisprudence regarding the taking of water rights, several 

cases have been decided recently that have provided additional details with regard to 
water rights.  To set the context for the recent cases, this article will provide an overview 
of water rights in California, the U.S. Constitution’s provisions regarding the taking of 
property, and NAFTA Ch. 11.  It then sets forth the law of takings as it has been applied 
to California water rights.  This paper then analyzes what the outcome would have been 
in Bayview if the tribunal had applied U.S. water rights takings law as set forth above.  
This analysis concludes that had such jurisprudence been applied to address the 
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substantive merits of Bayview, the tribunal would have determined that no appropriation 
has occurred and that the Texas irrigators were not entitled to compensation.  This paper 
sets forth the water rights takings jurisprudence should another tribunal be called upon to 
address these issues. 
 
II. Legal Background 
  
 A. Overview of California Water Rights Law 
 
 Water rights in the United States are based on state law and vary from state to 
state.3  However, in the United States there are two primary systems of water rights: 
(1) riparian and (2) appropriative or prior appropriation.4  California uses a combination 
of both of these systems and an overview of California water law is provided herein to 
provide background on the two systems.  Although, as described below, the riparian and 
appropriate water rights are very different, all water rights in California are subject to 
Article X, section 2 of the California Constitution that prohibits waste, unreasonable use, 
and unreasonable methods of use of water.  Lastly, all waters of California belong to the 
people of the state of California, and water right holders, although they possess a property 
right interest in the water, possess a usufructory right to the use of the water.5  
  

i. Appropriative Water Rights 
 
 Before 1914, water rights in California could be acquired simply by posting notice of 
one’s intent to divert water and taking water from the source, or exercising control over the 
water and applying it to reasonable beneficial use.  This was known as a “common law 
appropriation.”  In 1872, the Legislature recognized the doctrine of prior appropriation and 
provided for a second method to appropriate water.  Under this subsequent method, a person 
could record a notice of appropriation in the county where the diversion was located.6  This 
method is called a “Code appropriation.”  Rights acquired under either of these methods prior 
to 1914 may be exercised without permission from any governmental authority. 
 
 Appropriative water rights are for a specific quantity of water.  The right is limited to 
the amount of water that can be diverted and beneficially used in a reasonable manner.  With 
pre-1914 appropriations, the extent of actual use may be far less than the amount of the 
noticed appropriation, and in such cases, the historic amount and place of actual beneficial 
use defined the right.  A pre-1914 right could also be expanded, as long as the expansion did 
not injure another water right holder and was put to reasonable beneficial use.  In other 
words, even though an original pre-1914 notice of appropriation stated a certain amount of 
water would be diverted, the actual water right could be greater or smaller, depending on the 
amount of actual historic use. 
 
 With regard to the priority of appropriative water rights, the principle of “first in time, 
first in right” governs.  This means that the person with the oldest appropriation has the most 
senior right to the water.  In times of shortage, junior appropriators may be cut off entirely 
before senior appropriators lose any water at all.  The priority for pre-1914 appropriations 
relates back to the date on which the appropriator took the first substantial act to initiate the 
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appropriation, assuming the miner or settler was diligent in bringing the project to 
completion and putting the water to use.  
  

Under California law, appropriative water rights may be forfeited after five years 
of non-use.7  Thus, under these statutory provisions, when a pre-1914 water right holder 
fails to beneficially use all or any portion of that water right for a five-year period, the 
water right may be deemed forfeited and revert to the state, and may be regarded as 
unappropriated water.8  
 

Today, and since 1914, appropriative water rights may be obtained only by obtaining 
a permit from the California State Water Resources Control Board (SWRCB), and by putting 
the water to beneficial use as prescribed in the permit.9  The same principles of priority, 
reasonableness, and relation-back apply to post-1914 appropriations as to pre-1914 
appropriations, except that the date of priority of a modern appropriation is the same as the 
application date.   
 
 Licenses and permits granted by the SWRCB define quantity of the diversion or 
storage right, as well as the allowable type and place of use of the water.  Any change in this 
regard requires a petition for change to be filed with the SWRCB, subject to protests of 
competing water rights holders and intervening environmental requirements.10   
 
 As with pre-1914 appropriative water rights, post-1914 water rights may be lost by a 
period of non-use.  The legislature has settled on a period of five years before the right is 
deemed forfeited.11  If the water has been unused for a period of five years, then such unused 
water may revert back to being unappropriated water.12  Forfeiture, however, can only occur 
upon a finding by the SWRCB following notice and a public hearing.13  
 

ii. Riparian Water Rights  
 
 A riparian water right is a right to use water from a natural watercourse that abuts 
the land to which the right attaches.14  The riparian right is a right to the flow of the 
water.15  It attaches only to the natural flow of the stream.  The length of frontage on the 
watercourse is not relevant to the existence of a riparian right.  If a parcel of land has any 
access to a stream, the entire tract is riparian to the stream and water from the 
watercourse may be diverted to beneficial uses on the riparian land.16  A riparian water 
right does not entitle the holder to divert water to non-riparian land or to another 
watershed.  Most importantly, riparian rights are correlative, meaning that in times of 
shortage, each riparian water right holder must reduce their use equally.  Riparian water 
rights are not lost through non use but remain with the land, as long as the land is 
riparian.     
   

The riparian water rights are part and parcel of the riparian land.17  Title to riparian 
rights are acquired by the owner of land as part of the transaction by which he acquires 
title to the land.18  Riparian rights pass with the grant of land provided that the 
conveyance of land does not expressly reserve the riparian rights from the transfer.19  
Where, however, a person acquires title to several parcels of land through separate 
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patents, even if acquired on the same day, only those individual patents contiguous to the 
stream are riparian.  The mere contiguity of tracts of land to each other is not enough to 
extend riparian rights to lands that do not touch the stream.20  The riparian right extends to 
the smallest tract held under one title in the chain of title leading to the present owner.21    
 

iii. California Groundwater Law 
 
 Groundwater is not subject to statewide governmental regulation in California.  
Groundwater in California is still relatively unregulated except in areas where the state or the 
local government has adopted a groundwater management plan or where a court has 
adjudicated an aquifer or an underground stream.  This is in stark contrast to the 
comprehensive regulation of groundwater in most of the Western United States, and the 
highly regulated surface water system in California.  In addition, under California law, not all 
underground water is “groundwater.”  The California Water Code defines water subject to 
surface water appropriation as “surface waters, and . . . subterranean streams flowing through 
known and definite channels.”  (Cal. Wat. Code, § 1200.)  In contrast, groundwater law 
applies to underground water not flowing in known and definite channels.  Subject to 
California’s constitutional requirement that all water used be put to reasonable and beneficial 
use, two types of groundwater rights exist in California:  overlying rights and appropriative 
rights.  The former right is analogous to riparian rights to surface water, with the latter right 
similar in nature to a surface water appropriative right. 
 
 A landowner overlying a groundwater basin, an overlyer, has rights to use the 
percolating groundwater of the basin beneath his lands for reasonable beneficial uses on his 
overlying land.  This right is equal and correlative with respect to other overlyers within the 
same groundwater basin exercising their respective rights; that is, each overlying owner is 
entitled to a reasonable share of the available groundwater.22 As a result, no priority is given 
to one overlyer’s rights as against any other overlyer, regardless of when the rights are 
exercised.  Each overlying landowner can extract as much groundwater as is reasonably 
needed for use on his overlying land.  However, each overlying landowner must reduce his 
extractions proportionately when groundwater supplies cannot provide enough water for the 
cumulative, reasonable, overlying uses of each overlying landowner.23  
  

The overlying right is analogous to the riparian right to surface waters.  It is 
appurtenant only to land that overlies the groundwater source (the groundwater basin).  Like 
the riparian right, the overlying right is not quantified unless adjudicated.  It extends to that 
amount of water that can be reasonably and beneficially used on the overlying land.  Like the 
riparian right, it is correlative.24  Overlying rights, like riparian rights, are also superior to 
appropriative rights.25   
 
 Groundwater appropriators are generally (1) strangers to the groundwater basin (i.e., 
not owning, or using groundwater on, overlying lands) who act to appropriate available 
groundwater; (2) overlyers who use all or a portion of their groundwater on lands that do not 
overlie the groundwater basin; or (3) an overlying municipality that extracts available 
groundwater for municipal purposes.26  An appropriative use has a lower priority than uses 
made by private owners overlying the groundwater basin.27  Also, the rights of appropriators 
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to use water from a groundwater basin is limited to surplus water in the basin.28  An 
appropriative right to groundwater is a right to use groundwater outside of the groundwater 
basin or for public service in communities overlying the basin, as long as enough water is left 
to meet all overlying landowner needs.29  Where the basin is in a condition of overdraft,30 no 
appropriative rights can be acquired, except by prescription.31  
 

B. U.S. Constitutional Takings Provisions   
 
 Takings jurisprudence is complex and extensive.  A brief, admittedly 
oversimplified, overview will suffice here.  U.S. takings jurisprudence is based on the 
fifth amendment of the United States Constitution, which states that “[N]or shall private 
property be taken for public use, without just compensation.”32  The Fifth Amendment 
does not prohibit the government from taking private property, but conditions the 
government’s power to the extent it requires the government to compensate the private 
owner for property taken.33  Therefore, to establish a taking, the party must establish that 
a property interest is affected.34  The party must also establish that the cause of the 
adverse affect to the property interest was a direct result of government action.35   
 

Government action and takings jurisprudence falls into two categories: physical 
and regulatory takings.  A physical taking occurs when the government physically enters 
one’s private property or causes someone else to do so.36  Where the government action 
causes a “permanent physical occupation” a per se physical taking occurs and 
compensation is required.37  A physical invasion that is not permanent is termed a 
“temporary physical invasion” and is analyzed under a three-part test.38  Physical takings 
are much more complicated when the plaintiff consents to the government activity or 
where the plaintiff participates in a highly regulated activity.39  A physical taking of water 
rights can occur where the government physically diverts water from a private use for its 
own purposes.40      

 
Regulatory takings are much more nuanced.  Regulatory takings came into 

existence in 1922 in Pennsylvania Coal Co. v. Mahon (1922) 260 U.S. 393.41  A total 
regulatory taking occurs when government regulations “completely deprive an owner of 
all economically beneficial use of her property,”42 unless it was done under “background 
principles of the States law of property and nuisance” that existed when the plaintiff 
acquired the property.43 Compensation is required in this instance. 

 
Where the government regulation does not completely eliminate the value of the 

property at issue, the three-part test outlined in Penn Central Trans. Co. v. New York 
City, 438 U.S. 104 will apply to determine whether a partial regulatory taking has 
occurred.44  This test analyzes the government action based on its “(1) economic impact 
on the property owner, (2) degree of interface with the owner’s reasonable investment-
backed expectations, and (3) character.”45  The factors are not conclusive or exhaustive, 
and the analysis is not a “set formula” but will be determined "upon the particular 
circumstances [in that] case.”46  Determining whether a regulatory taking has occurred, 
“consists in balancing the burden placed on the individual or corporation on the one hand 
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against the benefit o which will accrue to the public as a whole on the other.”47    In 
practice, each one of the factors, requires extensive analysis.48  

 
 C. NAFTA Chapter 11 
 
The provisions of NAFTA’s Chapter 11 significantly expanded the traditional 

investor protections against appropriation in existing bilateral investment agreements.49 

There has been great debate as to whether Chapter 11’s definitions of investment and 
appropriation are too broad.50  In Bayview, the Texas irrigators base their claim on 
Mexico’s alleged violations of Articles 1102, 1105, and 1110 of NAFTA.51 

 
i.  Chapter 11’s Definition of Investment 
 

NAFTA’s Chapter 11 protects investors from each NAFTA signatory 
country, and investments from the economic effects of certain government 
measures. Because Chapter 11’s protections only apply to investors, its definition 
of “investment” is pivotal. Under NAFTA, “investment” means: 
 

(a) an enterprise; (b) an equity security of an enterprise; (c) a 
debt security of an enterprise (i) where the enterprise is an affiliate of 
the investor, or (ii) where the original maturity of the debt security is at 
least three years, but does not include a debt security, regardless of 
original maturity, of a state enterprise; (d) a loan to an enterprise (i) 
where the enterprise is an affiliate of the investor, or (ii) where the 
original maturity of the loan is at least three years, but does not include 
a loan, regardless of original maturity, to a state enterprise; (e) an 
interest in an enterprise that entitles the owner to share in income or 
profits of the enterprise; (f) an interest in an enterprise that entitles the 
owner to share in the assets of that enterprise on dissolution, other than 
a debt security or a loan excluded from subparagraph (c) or (d); (g) 
real estate or other property, tangible or intangible, acquired in the 
expectation or used for the purpose of economic benefit or other 
business purposes; and (h) interests arising from the commitment of 
capital or other resources in the territory of a Party to economic 
activity in such territory, such as under (i) contracts involving the 
presence of an investor’s property in the territory of the Party, 
including turnkey or construction contracts, or concessions, or 
(ii) contracts where remuneration depends substantially on the 
production, revenues or profits of an enterprise.52 

 
NAFTA also clarifies that the following categories of economic interest do not 

qualify as an investment for the purposes of Chapter 11’s protection: 
 
(i) claims to money that arise solely from (i) commercial contracts for 
the sale of goods or services by a national or enterprise in the territory 
of a Party to an enterprise in the territory of another Party, or (ii) the 
extension of credit in connection with a commercial transaction, such as 
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trade financing, other than a loan covered by subparagraph (d); or (j) 
any other claims to money, that do not involve the kinds of interests set 
out in subparagraphs (a) through (h); . . . .”53 
 
ii. Measures Deemed Tantamount to Expropriation Under NAFTA 

Article 1110 of NAFTA prohibits a Party from directly or indirectly nationalizing 
or expropriating “an investment of an investor of another Party in its territory or tak[ing] 
a measure tantamount to nationalization or expropriation of such investment 
(expropriation), except: (a) for a public purpose; (b) on a nondiscriminatory basis; (c) in 
accordance with due process of law and Article 1105(1); and (d) on payment of 
compensation in accordance with paragraphs 2 through 6.”54 Where an expropriation does 
occur, compensation is determined by the fair market value of the investment.55 Much of 
the criticism of Article 1110 has focused on the uncertainties as to the scope and meaning 
of the phrase “tantamount to nationalization or expropriation.”  

 
iii. Chapter 11’s Treatment of Dispute Settlement Mechanisms 

To settle disputes, Chapter 11 allows a private investor to initiate arbitration 
directly against a member country.  The party submitting the claim to arbitration may 
select from three sets of rules to govern the arbitration: (a) the ICSID Convention,56 

(b) the Additional Facility Rules of the ICSID,57 or (c) the UNCITRAL Arbitration 
Rules.58 The results of Chapter 11 arbitration proceedings are binding on the parties and 
no procedure for appeal or review is specifically provided.59  Additionally, Chapter 11 
does not expressly provide for public access or public participation in arbitration 
proceedings, and the findings of the tribunal are only made public if both parties agree.60 

 
Panelists on NAFTA Chapter 11 arbitration panels are normally selected from a 

roster comprised of professionals who have expertise in international trade law; they are 
selected based on their “objectivity, reliability and sound judgment.”61 However, “no 
particular qualifications [are] specified for a tribunal member.”62 Each party chooses one 
arbitrator and a third is agreed upon by both parties.63  

 
III.  California Water Rights Takings Law 
 
As stated above, one may establish a taking claim only if a recognizable property 

interest is taken by government action.64 While the U.S. Constitution determines what 
interests are protected under the Fifth Amendment, it “neither creates nor defines the 
scope of property interests compensable under the Fifth Amendment, which interests 
instead are defined by existing rules or understandings and background principles derived 
from an independent source, such as state, federal, or common law.”65  Water rights are 
largely determined by state law.  Therefore, in determining whether a party has a 
protectable interest in water rights, courts must look to state law.66 

 
An early California water rights takings case came in 1950 in United States v. 

Gerlach Livestock Co. (1950) 339 U.S. 725 (Gerlach).  In Gerlach, Gerlach owned 
riparian lands along the banks of the San Joaquin River.  Gerlach’s lands would flood 
annually and would create uncontrolled grasslands that were used for grazing.  The 



 8 

Federal government intended to dam up the San Joaquin River and redistribute it, taking 
away the seasonal flooding of Gerlach’s lands without replacing the water from other 
sources.  The project was carried out pursuant to the Reclamation Act of 1902.  The 
United States Supreme Court determined that the Reclamation Act of 1902 required the 
federal government to compensate landowners for valid water rights under state law that 
were lost because of the federal government’s reclamation projects.67  The issue then 
became whether Gerlach possessed a riparian water right to the seasonal flooding of its 
lands under state law.  The Court held that because the land at issue was riparian to the 
San Joaquin River, and because the use was reasonable and beneficial, that Gerlach 
possessed a valid riparian right that had been taken by the federal project.68  The Court 
awarded Gerlach compensation for his lost use.        

 
In another riparian rights case along the San Joaquin River, the landowners sought 

to enjoin the U.S. Bureau of Reclamation (BOR) from storing water behind Friant Dam 
and to enjoin irrigation districts from diverting water at the dam.69  The United States 
Supreme Court held that the landowners could not stop the project from proceeding as it 
was a sovereign act performed by the Congress of the United States, but that the 
landowners could recover for the taking of their riparian water rights.70  The court 
clarified that a physical invasion of land is not necessary to affect a taking and that “when 
the Government acted here with the purpose and effect of subordinating the respondents’ 
water right to the Project’s uses whenever it saw fit, with the result of depriving the 
owner of its profitable uses there was the imposition of such a servitude as would 
constitute an appropriation of property for which compensation should be made.”71  

 
In Tulare Lake, the United States National Marines Fisheries Service (NMFS) had 

issued a biological opinion concluding that the operation of California’s State Water 
Project (SWP) and the federal Central Valley Project (CVP) would jeopardize the 
existence of the Delta smelt and Chinook salmon, both protected under the federal 
Endangered Species Act (ESA).  NMFS issued reasonable and prudent alternatives 
(RPAs) to avoid jeopardizing the species.  A 1985 agreement required the California 
Department of Water Resources (DWR) to coordinate its operation of the SWP with the 
federal operation of the CVP to ensure compliance with the ESA.72  Due to this 
agreement, DWR’s operation of the SWP is subject to the consultation requirements of 
the ESA.  Here, DWR was required to implement the RPAs adopted by NMFS, and this 
implementation reduced the amount of water delivered to the SWP and CVP, which in 
turn resulted in a reduction of water availability of approximately 0.11% and 2.92% for 
Tulare Lake Basin Water Storage District and Kern County Water Agency, respectively.73 
The plaintiffs themselves did not possess water right permits, but held delivery contracts 
with DWR who was the permit holder.74 

 
The plaintiffs in Tulare Lake alleged that the reduction in water deliveries 

amounted to a taking of property under the Fifth Amendment of the United States 
Constitution.75 The United States argued, inter alia, that plaintiffs’ water rights were 
subject to limitations such as the public trust and reasonable use doctrines under 
California law that allowed for the protection of fish and wildlife.76 The United States also 
argued that the delivery reductions reflected these limitations, and that by implementing 
background principles of state law, compensation was unnecessary.77 
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In a 2001, the Tulare Lake court held that the action by the federal government 

constituted a taking of the plaintiffs’ water rights occurred by the Federal Government 
and thus compensation was due.78 Specifically, the court held that a physical taking had 
occurred because the plaintiffs lost their right to use the water, which amounted to a 
“complete extinction of all value” of the water right.79 Because it determined that a 
physical taking had occurred, the Court found that compensation was required regardless 
of the degree of intrusion on the right.80 

 
In Casitas Mun. Water Dist. v. United States (2007) 76 Fed. Cl. 100, the Court of 

Claims addressed a similar situation as in Tulare Lake.  Casitas Municipal Water District 
(CMWD) operated a federal reclamation project on behalf of the BOR pursuant to the 
Reclamation Act of 1902.  The project involved two dams and reservoirs and a canal and 
conveyance system on the Ventura River.  The project was operated pursuant to operating 
criteria and regulations adopted by BOR.  Casitas possessed a valid water right from the 
California State Water Resources Control Board entitling it to divert a specified amount 
of water.  In 1997, the NMFS listed the West Coast steelhead trout as an endangered 
species.  As a result of this listing, NMFS issued a Biological Opinion requiring CMWD 
to install a fish passage facility and fish screens to prevent the take of the listed species.  
NMFS also issued revised operating criteria for the project that included augmented 
instream flows for fish migration and downstream fish habitat.81 

 
CMWD argued that the new operating criteria amount to a physical per se taking 

of its water rights by NMFS because they permanently reduced the amount of water 
CMWD could divert from the project by 3,200 acre-feet annually.  CMWD argued the 
reduced water diversion should be analyzed as a physical per se taking because water 
presented a unique taking situation in that, unlike land, any restriction on the use of water 
entirely deprives the owner of the use of that water.82  The government argued that 
because the restrictions did not deny CMWD all economical use of its water that any 
taking here should be treated as a regulatory taking and analyzed under the Penn Central 
factors.  The court acknowledged that the operating criteria amounted “to a transfer of 
value through which [CMWD’s] right of use is diminished and the public right is 
simultaneously enlarged.”83  However, relying on Tahoe-Sierra Preservation Council, 
Inc. v. Tahoe Regional Planning Agency (2002) 535 U.S. 302, the court determined that a 
taking did not occur because it felt that this case involved only a governmental restraint 
on CMWD’s water right and did not amount to a government takeover of CMWD’s water 
right.84  The court determined that a per se physical taking had not occurred because 
CMWD was not deprived of all economical use of its water and water rights.  Therefore, 
the court rejected CMWD’s attempt to grant water special status in takings jurisprudence 
and instead evaluated as a regulatory takings case.  

 
The Court of Federal Claims addressed very similar issues in another takings 

case, Klamath Irrigation District v. United States (2005) 67 Fed. CL. 504 (Klamath 
Irrigation).  Here, the Court faced another Fifth Amendment claim where plaintiffs 
alleged that the federal government’s actions to comply with the ESA, resulting in no 
water being delivered to the plaintiff irrigation district and their member landowners, was 
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an uncompensated taking of their interest in water.85  This time the farmers at issue were 
located in Oregon. 

 
While Klamath Irrigation is an Oregon case it has some significant holdings and 

it provides a detailed analysis of Tulare Lake.  The Court found that the farmers had 
failed to state a viable constitutional Fifth Amendment takings claim, principally because 
“the availability of contract remedies is sufficient to vitiate a takings claim, even if 
ultimately it is determined that no breach occurred.”86  The irrigation districts had service 
contracts with the BOR and the landowners were determined to be third party 
beneficiaries of the contracts.  The Court held that the landowners’ and irrigation 
districts’ claims had a remedy in contract, which eliminated their takings claim.   

 
Plaintiff’s also argued that they were entitled to compensation pursuant to Tulare 

Lake.  Regarding Tulare Lake, the court held: 
 
[W]ith all due respect, Tulare appears to be wrong on some counts, 
incomplete in others, and distinguishable, at all events. 

 
For one thing, Tulare failed to consider whether the contract rights at 
issue were limited so as not to preclude enforcement of the ESA.  
Rather, the court treated the contract rights possessed by the districts 
essentially as absolute, without adequately considering whether they 
were limited in the case of water shortage, either by prior contracts, 
prior appropriations or some other state law principle . . .  Thus, 
although the court noted that there were agreements between the 
United States and the State of California creating a coordinated 
pumping system, it did not examine those agreements to see whether 
they, like the district contracts here, limited the plaintiffs’ rights 
derivatively. . . . Rather, it focused on the districts’ contracts with state 
agencies as if they were free-standing.  Nor did the court consider 
whether the plaintiffs’ claimed use of the water violated accepted state 
doctrines, including those designed to protect fish and wildlife, finding 
that issue to be reserved exclusively to the state courts.  Because the 
state courts had not ruled on those issues, this court refused to rule on 
them as well.  As a result, it awarded just compensation for the taking 
of interests that may well not exist under state law. . . . 

 
On these counts, this court disagrees with the approach taken in Tulare 
and concludes that decision lends no support to the views espoused by 
plaintiffs here. . . .87 

 
[T]he court is mindful that . . . this ruling may disappoint a number of 
individuals who have long invested effort and expense in developing 
their lands based on the expectation that the waters of the Klamath 
Basin would continue to flow, uninterrupted, for irrigation.  But, those 
expectations, no matter how understandable, do not give those 
landowners any more property rights as against the United States, and 
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the application of the Endangered Species Act, than they actually 
obtained and possess.  Like it or not, water rights, though undeniably 
precious, are subject to the same rules that govern all forms of 
property – they enjoy no elevated or more protected status.88 

 
The Court’s analysis above seriously called into question the continuing authority of 
Tulare Lake. 
 
 California courts have also address water rights takings.  For example, in 
Allegretti & Co. v. County of Imperial (206 138 Cal.App.4th 1261, the Plaintiff 
(Allegretti) had applied for a conditional use permit to redrill an inoperable well.  The 
County approved the permit with the condition that Allegretti extract no more than 
12,000 acre-feet annually from all the wells on its property.  Allegretti sued the County 
alleging both a physical and a regulatory taking.  Both the trial court and appellate court 
determined that no taking occurred.   
 
 The Allegretti court held that the County’s action did not amount to a physical 
taking because the County did not physically invade Allegretti’s property and it did not 
appropriate any of Allegretti’s water.89  Allegretti argued that a physical taking had 
occurred based on the Tulare Lake opinion and because water that he was entitled to use 
was gone forever because of the County’s actions.  The court determined that is was not 
bound by the Court of Federal Claims that decided Tulare Lake and that even if it were, it 
is distinguishable because Tulare Lake involved contract rights for water.90  The court 
also found persuasive Klamath Irrigation’s critique of Tulare Lake.  The Court disagreed 
with Tulare Lake’s conclusion that government pumping restrictions equate to a physical 
taking, stating that such a conclusion ignores “the hallmarks of a categorical physical 
taking, namely, actual physical occupation or physical invasion of a property interest.”91  
 
  Allegretti argued that the County’s action had denied it all economically 
beneficial and productive use of its land because the County denied it the full utilization 
of water.  Allegretti also argued that it met the Penn Central three-part test of a 
regulatory taking.  The Allegretti court determined that the County’s actions did not 
constitute a regulatory taking under either theory.92  The Court concluded that Allegretti 
had not been denied all economically beneficial and productive use of its land because it 
could pump sufficient water to irrigate 400-800 of his 2,400 acres.93   
 

In analyzing Allegretti’s Penn Central argument, the Court stated that it would 
consider Allegretti’s entire property holdings at issue, here 2,400 acres, not the portion 
adversely affected.94  The Court denied this argument stating there was no physical 
invasion (character prong of the Penn Central test).  The Court also determined that there 
was only a diminution in the value of the land and the farm production was limited, but 
not eliminated (economic impact prong).95  With regard to the distinct investment backed 
expectation prong of the Penn Central test, the Court held Allegretti did not have a 
distinct expectation, only an abstract expectation.  Allegretti claimed a right/expectation 
to as much water as it need to irrigation his total acreage.  The court held that Allegretti 
did not provide evidence that irrigation of all 2,400 acres would be reasonable within 
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article X, section 2 of the California Constitution requiring reasonable and beneficial 
use.96  Therefore, Allegretti could not have a distinct expectation to irrigation all 2,400 
acres and the court denied its argument that it met the Penn Central three-part test of a 
regulatory taking. 
 

In California, water rights held by an irrigation district are held in trust for the 
landowners within the district.97  The right held by individual landowners to the use of the 
water “comes about by reason of the landowner’s status as a member of the class for 
whose benefit the water has been appropriated.”98  The perfected water rights of an 
irrigation district are therefore not owned by any particular landowner, but rather they are 
owned by the district for the benefit of all.  Instead the landowners have the right to have 
water delivered to their property.99  Therefore, landowners may not assert a takings claim 
based on individual water rights because the rights are held by district and the individual 
landowners do not posses an individual right.100 
 
IV.  California Water Right Takings Law Applied to Bayview 
 

In Bayview, the thrust of the Texans’ Chapter 11 claim was the allegation that 
they are the legal owners of 1,219,521 acre-feet of irrigation water that was wrongfully 
withheld from flowing into the Rio Grande by Mexico, and “the expropriation and 
diversion of which has severely damaged the ability of Texans and the farmers they 
represent to produce crops.”101  The Texans claim they possess an “integrated investment” 
under the definition of Article 1139(g) of NAFTA that allegedly includes:102 

 
[R]ights to water located in Mexico; facilities to store and distribute 
this water for irrigation and domestic consumption; irrigated fields and 
farms; farm buildings and machinery; and ongoing irrigated 
agricultural businesses. Claimants have invested millions of dollars in 
an integrated water delivery system, including pumps, aqueducts, 
canals, other facilities for the storage and conveyance of their water to 
the land on which it is used . . . Each Claimant’s Investment is entirely 
predicated on this right to receive water located in Mexican 
tributaries.103 

 
Between 1992 and 2002, the Texans allege that “nearly $1 billion has been lost in 
decreased business activity and that 30,000 jobs have been precluded.”104   
 

The tribunal in Bayview dismissed the case because it lacked jurisdiction over the 
dispute, on the grounds that the Texas irrigators did not have an investment in Mexico.  
Therefore, the Bayview tribunal did not resolve the issue of what law applies in 
determining claims of expropriation of water rights under NAFTA Ch. 11, and if U.S. 
takings did apply105, what the outcome would have been. 
   

Based on the water rights framework outlined above, it is clear that had U.S. 
water rights takings law been applied to address the substantive merits of Bayview, the 
tribunal would have determined that no expropriation or taking has occurred and that the 
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Texas irrigators were not entitled to compensation. Here, no physical taking occurred 
because Mexico’s alleged actions did not physically occupy or invade the Texas 
irrigators’ property and Mexico did not physically appropriate any of the irrigators’ water 
for its own use.106 

 
Moreover, no regulatory taking has occurred, because while Mexico’s actions 

may have enlarged the public benefit in Mexico somewhat, the actions at issue involved 
at most a governmental restraint the Texas irrigators’ water rights and did not amount to a 
government takeover of the Texas irrigators’ water right.107  Furthermore, the Texas 
irrigators were not denied all economically beneficial and productive use of their land 
because they still maintained some economic use of their land, even it was reduced.108  To 
the extent that the Texas irrigators receive their water pursuant to water service contracts, 
their claims would have a remedy in contract, which would also eliminate their takings 
claim.109  
 
V. Conclusion 
 

The tribunal in Bayview faced the possibility of having to determine the first 
water rights expropriation claim under NAFTA Chapter 11.  The tribunal was able to 
avoid deciding whether an expropriation occurred based on jurisdictional grounds.  
However, had the tribunal been forced to apply U.S. water rights takings law, the result 
would have been the same.  That is, the tribunal would have determined that no 
appropriation has occurred and that the Texas irrigators were not entitled to 
compensation.  
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